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STATEMENT OF THE CASE 
Nature Of The Case 
Bryce Scott Mendel appeals from his judgment of conviction for 
possession of synthetic marijuana with intent to deliver. 
Statement Of The Facts And Course Of The Proceedings 
Officers conducted a controlled buy of "spice" (synthetic marijuana) from a 
business known as Incense Delivery. (R., pp. 51-55, 60-61, 64-65, 145-48.) 
Officers thereafter obtained and executed a search warrant. (Id.) Testing at the 
state lab showed the "spice" contained AM-2201. (R., pp. 67-68.) The owner 
and president of Incense Deliver was Bryce Mendel. (R., pp. 51, 56-57.) 
The state charged Mendel with possession of the synthetic drug AM-2201 
with intent to deliver. (R., p. 24.) Mendel moved to dismiss, asserting that AM-
2201 was not a controlled substance. (R., pp. 29-168.) The district court 
ultimately denied the motion to dismiss. (R., pp. 200-01.) Mendel entered a 
conditional guilty plea preserving the right to challenge the conclusion that AM-
2201 was a controlled substance under the law in effect at the time. (R., pp. 171-
75.) The district court entered a judgment of conviction and Mendel filed a timely 
notice of appeal. (R., pp. 184-94.) 
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ISSUES 
Mendel states the issues on appeal as: 
a) The district court in Alley, upon whose ruling the court in this 
case based its decision, improperly turned to legislative 
intent in interpreting Idaho Code § 2705(d)(30)(a) [sic]; 
b) The district court improperly considered the alleged effects 
of AM-2201 in interpreting § 2705(d)(30)(a) [sic]; 
c) § 2705(d)(30)(a) [sic] is not ambiguous and does not prohibit 
AM-2201; and 
d) In the alternative, to the extent § 2705(d)(30)(a) [sic] is 
ambiguous, the district court should have applied the rule of 
lenity, and if it had done so, it should have concluded that 
2705(d)(30)(a) [sic] does not prohibit AM-2201. 
(Appellant's brief, pp. 8-9.) 
The state rephrases the issue as: 
Has Mendel failed to show error in the district court's determination that 
AM-2201, a synthetic THC, was a controlled substance under Schedule I of the 
Idaho Uniform Controlled Substances Act as it existed at the time of his crime? 
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ARGUMENT 
Mendel Has Failed To Show Error In The District Court's Determination That AM-
2201 Was A Controlled Substance Under Schedule I Of The Idaho Uniform 
Controlled Substances Act As It Existed At The Time Of His Crime 
A. Introduction 
Mendel ran a business selling synthetic marijuana (known as "spice"). (R., 
pp. 51-57, 60-61, 64-65, 145-48.) The specific chemical formulation of the 
synthetic marijuana sold by Mendel is known as AM-2201. (R., pp. 67-68.) 
Mendel argues the "non-exhaustive list" of synthetic marijuana chemical 
formulations in the statute includes "chemical chains containing only hydrogen 
and carbon" atoms so "all non-hydrogen and carbon chains fall outside the list"1 
and therefore AM-2201, which contains a carbon-hydrogen chain ending in a 
single fluorine atom, is not a controlled substance. (Appellant's brief, pp. 7, 17.2) 
Mendel's reading of the statute is flawed. The presence of a single fluorine atom 
in the synthetic marijuana known as AM-2201 did not take it outside the scope of 
the statute banning synthetic marijuana. 
1 The assertion that the chains included in the list of representative synthetics is 
limited to chains of purely hydrogen and carbon is not true. (See R., p. 94 
(noting that one of the items on the list, 2-(4-morpholinyl) ethyl, is a 
"functionalized hydrocarbon" and an "exception to the cited hydrocarbons"). 
2 Most of Mendel's brief attacks the decision of a district court in a different case, 
State v. Alley, Docket No. 40428. The reasoning of that court is irrelevant here 
for two reasons: first, the district court in this case did not adopt the reasoning of 
that court. (R., pp. 200-01.) Second, as shown below, the standard of review is 
free review, which means that this Court will review the statutory language 
without deference to the lower court's legal analysis. The state's responses to 
Mendel's arguments regarding the decision in Alley can be found in the 
Respondent's brief in Docket No. 40428. 
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B. Standard Of Review 
The interpretation and construction of a statute present questions of law 
over which the appellate court exercises free review. State v. Thompson, 140 
Idaho 796, 798, 102 P.3d 1115, 1117 (2004); State v. Dorn, 140 Idaho 404, 405, 
94 P.3d 709, 710 (Ct. App. 2004). 
C. The Plain Language Of The Statute Includes AM-2201 As A Banned 
Synthetic Marijuana 
"When interpreting statutes we begin with the literal words of the statute, 
which are the best guide to determining legislative intent." Leavitt v. Craven, _ 
Idaho_, 302 P.3d 1, 7 (2012) (internal quotes, brackets and citation omitted). 
If the plain language of the statute is unambiguous, "legislative history and other 
extrinsic evidence should not be consulted for the purpose of altering the clearly 
expressed intent of the legislature." Verska v. Saint Alphonsus Regional Medical 
Center, 151 Idaho 889, 893, 265 P.3d 502, 506 (2011). In this case the statutory 
language plainly expresses legislative intent to ban all synthetic THC. 
The statute in question, l.C. § 37-2705(d)(30) (2011 )3 , included in 
Schedule I, as hallucinogenic controlled substances, tetrahydrocannabinols or 
synthetic equivalents and "synthetic substances, derivatives, and their isomers 
with similar chemical structure such as ... [a]ny compound structurally derived 
from 3-(1-naphthoyl)indole or 1 H-indol-3-yl-(1-naphthyl)methane by substitution 
at the nitrogen atom of the indole ring by alkyl .... " l.C. § 37-2705(d)(30)(ii)(a) 
3 The 2011 amendment was in effect at the times relevant to this case. 2011 
Idaho Session Laws, ch. 47, § 1, p. 109. A 2012 amendment is currently in 
effect. i.C. § 37-2705(d)(31) (Supp. 2012). 
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(2011). In this case there is no dispute that AM-2201 meets all the terms of this 
statute ("synthetic substance," "similar chemical structure" to 
tetrahydrocannabinol, "derived from 3-(1-naphthoyl)indole or 1 H-indol-3-yl-(1-
naphthyl)methane by substitution at the nitrogen atom of the indole ring") except 
whether the substitution is by "alkyl." (Appellant's brief, pp. 7-8, 16-17.) 
Mendel's contention is that there is no "substitution . . . by alkyl" because the 
"substitution at the nitrogen atom of the indole ring" is by alkyl halide, which is 
different from the alkyl group because it has a fluorine atom. (R., pp. 38-42, 79-
81; Appellant's brief, pp. 7-8.) The plain reading of the statute, however, is that 
Schedule I included all "synthetic substances" with "similar chemical structure" to 
THC. The statute gave examples ("such as"), including a specific molecule with 
an "alkyl" located at a specific spot. The chemical distinction claimed by Mendel 
between AM-2201 and the specific example (the presence of a single fluorine 
atom rendering the carbon chain an "alkyl halide" instead of an "alkyl group"), 
does not render AM-2201 something other than a synthetic THC "such as" the 
specific examples in provided in the statute. The presence of the single fluorine 
atom simply does not remove AM-2201 from Schedule I according to its plain 
language.4 
4 The state contends that AM-2201 is within the representative formulation 
provided in l.C. § 37-2705(d)(30)(ii)(a) (2011). Specifically, the state asserts that 
use of the term "alkyl" in the statute does not evince an intent to include only the 
"alkyl group" (which contains chains of only hydrogen and carbon) and exclude 
"substituted alkyl groups" (which are carbon and hydrogen chains with at least 
one substituted atom that is neither carbon nor hydrogen). (See R., pp. 79-80.) 
Even one of the experts cited by Mendel concluded, "You could interpret 'alkyl' 
as being any alkyl group with any substitutes, but these additional possibilities 
are not obviously included in the [statute]". (R., p. 99.) 
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The language of the statute-that "synthetic substances ... with similar 
chemical structure" to THC "such as" the formulations found in subsection ii-
plainly states that the formulations are representative and not exclusive. l.C. § 
37-2705(d)(30) (2011) (emphasis added). Mendel presented no evidence that 
AM-2201 is not a synthetic THC or that it does not have a "similar chemical 
structure" to THC, but contends only that AM-2201 is not within the specific 
representative formulas set out in subsection II because "alkyl halides" are not in 
the "alkyl group," and the legislature meant to exclude atomic chains outside the 
"alkyl group" (or other chains containing atoms other than carbon and hydrogen) 
by using the word "alkyl." Because AM-2201 is a synthetic THC with chemical 
composition "such as" that found in the specific examples, it is within the scope of 
the statute making synthetic substances with similar chemical structure to THC 
illegal. 
D. The Rule Of Lenity Does Not Substitute For Legislative Intent 
"[T]he rule of lenity only applies if, after considering text, structure, history, 
and purpose, there remains a grievous ambiguity or uncertainty in the statute 
such that the Court must simply guess as to what [the legislature] intended." 
Barber v. Thomas, _ U.S. _, 130 S.Ct. 2499, 2508-09 (2010) (internal 
quotations and citations omitted). The mere "grammatical possibility of a 
defendant's interpretation does not command a resort to the rule of lenity if the 
interpretation proffered by the defendant reflects an implausible reading of the 
[legislative] purpose." Abbott v. United States,_ U.S._, 131 S.Ct. 18, 31 
n.9 (2010) (internal quotations omitted). Mendel asserts the rule of lenity 
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requires finding that AM-2201 is not included in the statute (Appellant's brief, pp. 
18-19), but has failed to show any ambiguity in the statute, much less an 
ambiguity rising to the level of requiring application of the rule of lenity. 
CONCLUSION 
The state respectfully requests this Court to affirm Mendel's judgment of 
conviction. 
DATED this 10th day of July, 2013. 
KENNETH K. JORG 
Deputy Attorney Gen 
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